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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
first this morning in Case 10-945, Florence v. The Board
of Chosen Freehol ders of the County of Burlington.

M . Col dstein.

ORAL ARGUMENT OF THOMAS C. GOLDSTEI N
ON BEHALF OF THE PETI TI ONER

MR. GOLDSTEIN:. M. Chief Justice, may it
pl ease the Court:

We ask this Court to hold that a jail may
strip search an arrestee in cases of reasonable
suspicion. That is the rule that was applied throughout
al nost the entire country in the 3 decades after
Bell v. Wolfish, wi thout either adm nistrative
difficulty or any apparent increase in snmuggling. W
are here today, of course, because both the Burlington
Jail and the Essex County Jail require every arrestee to
stand 2 feet in front of a correctional officer and
strip naked.

JUSTI CE GI NSBURG: Do you apply the
reasonabl e suspicion rule to all arrestees? | thought
you were making a distinction between felons and | ess
serious offenders.

MR. GOLDSTEIN. We do apply it to al

Alderson Reporting Company
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arrestees. The Respondents in the U. S. Bureau of

Prisons do draw a line at mmjor versus m nor offenders.

| think they do that because they think that people who

commit nmore serious crimes mght be inclined to greater

crimnality. But our rule is one of reasonable

suspicion. OQur question presented draws the |ine at

m nor offenders because this class definition is only

peopl e who were arrested for m nor offenses.

JUSTI CE KENNEDY: Is the reasonabl e

suspicion test nore easily met if it's a felon detained

for a serious felony?

MR. GOLDSTEI N: It is in the view of the

courts that have considered this question,
In our view --
JUSTI CE KENNEDY: In your, in

MR. GOLDSTEIN: Yes. And, in

absol utely.

your Vview?

fact --

JUSTI CE KENNEDY: Well, then you are going

on a case by case basis based on the offense.

MR. GOLDSTEIN: The category -- There is a

categorical rule, and that is -- that was

adopt ed by

t hese Respondents, by the Bureau of Prisons and four

court of appeals, that says: |If you are arrested for a

nore serious offense, categorically there

exi sts

reasonabl e suspicion. Qur case by case rule, it's true,

applies with respect to minor offenders.

Alderson Reporting Company
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that was the class that was defined here.

JUSTI CE ALI TGO Well, how would this work

with respect to individuals who have been arrested for

serious offenses? Let's say soneone has been arrested

for -- for assault. Say it's a case of donestic

vi ol ence, assault. Wuld that be enough to justify a

search?

MR. GOLDSTEIN: | think you will have to
ask -- | know you want me to answer the question. Let
me just be very clear. This is their rule. The

Respondents draw the major -mnor offense line. The

Respondents apply a reasonabl e suspicion standard. Now,

in nmy view --

JUSTI CE ALI TGO | under st and.

You say that

you don't want to draw that line; you want to apply it

to everybody.

MR. GOLDSTEIN:  Yes.

JUSTICE ALITO And |I'm asking you whet her

the nmere fact that sonmeone has been arrested for a

vi ol ent of fense would in your judgment be sufficient to

provi de reasonabl e suspi ci on.

MR. GOLDSTEIN: If the jail

made t hat

judgnent, we would think that a court would not overturn

that judgnment. We think that illustrates that, by

contrast to when someone is arrested for

Alderson Reporting Company
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who's inclined to viol ence.

because

own policy is that this is a person

JUSTI CE KENNEDY: But | take it -- | take it

what we're trying to do is to protect the individual

dignity of the detainee. But it seens to ne that you

ri sk comprom sing that individual dignity if you say we

have reasonabl e suspicion as to you, but not as to

You are just setting us up.

det ai nee up for

at the ti

person's

you.

And you are setting the

a classification that may be questi oned
me, and will be seen as an affront based on the
race, based on what he said or she said to the

officers comng in.

your rule inperils individual

MR. GOLDSTEIN: Ri ght.

JUSTI CE KENNEDY:

bl anket rul e does not.

So it seens to ne that

dignity in a way that the

MR. GOLDSTEIN:. Well, a couple of points,

Justice Kennedy. | think it's an incredibly inportant

i ssue. They don't have a bl anket rule. Renenber,

Respondents apply a reasonabl e suspicion standard.

do strip everyone naked, but if they are going to |

for contraband,

at their

st andar d.

anus,

that is ook at the person's nouth,

they apply a reasonabl e suspicion

Alderson Reporting Company
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Now, to your various concern that mybe we
are inviting discrimnation or at |east an appearance of
di scrimnation, renmenber that their rule is going to
produce nore of that problemthan ours, because their
rule is not that they have to stitch strip -- they have
to strip search everyone for contraband, but their rule
is they can, they can nake a choi ce.

This Court in the Fourth -- they say we --

JUSTI CE KENNEDY: Well, I'mnot sure if it's
their rule or our rule. Utimately it's going to be our
rul e.

MR. GOLDSTEIN: Yes, okay. Well then, first
l et nme say | hope not. | hope that your rule is that
there has to be a reasonabl e suspicion standard, which
is the rule that was applied al nbost everywhere in the
wake of Bell v. WIfish, wthout --

JUSTICE GINSBURG:. To do -- to do what?

MR. GOLDSTEI N:  Yes.

JUSTI CE GI NSBURG. You just said stripped
naked is different froma different strip search.

MR. GOLDSTEI N:  Yes, exactly.

JUSTI CE GINSBURG. So what is permtted?
There are various things. Wat, is showering in the
presence of officers?

MR. GOLDSTEIN: Showering in the presence of

Alderson Reporting Company
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officers is not sonmething that requires reasonabl e

suspicion. The courts have uniformy concluded that if

you are just generally in an area in which you are being

nonitored by the officers, that's not a Fourth Amendnent

search that violates a reasonabl e expectati on of

privacy. This is different.

JUSTI CE GI NSBURG. They -- they can be

I nspected without their clothes? Just it's nore than

t hat ?

MR. GOLDSTEI N: There are two different

scenarios. One is a common room where everyone is

standing around and for jail security purposes --

JUSTI CE KENNEDY: A commmon?

MR. GOLDSTEI N: A conmon room

a common

shower area, and of course for security purposes.

This is different, Justice G nsburg. You

asked what is prohibited in the absence of

r easonabl e

suspicion. What is prohibited is standing 2 feet away

fromthe person --

JUSTI CE G NSBURG No, | want to know what

IS permtted.

MR. GOLDSTEIN: Yes, what is permtted is

anything --what is not subject to a reasonabl e suspicion

standard i s anything other than | ooking at

i nspection of the person at arm s | ength.

Alderson Reporting Company
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courts of appeals have uniformy recognized and the

| ower

real |y what

courts and what the literature recogni zes and

t hi nk concerned this Court

in the Safford

case is that when you are standing so close to the

person inspecting their genitals, |looking directly at

their

direct

nmost

private parts of their bodies,

t hat

intrusion on their individual privacy --

JUSTI CE SOTOVAYOR: Sorry. Are you

suggesting --

It's okay to stand 5 feet away, but not 2?

courts have had to confront 5 feet versus 2 feet.
t hey have confronted is,
pl aces t hat

observing a shower roomthat does not inplicate a

is

a

three different levels. Stripping naked:

MR. GOLDSTEIN: | don't think that the

t hey acknowl-edge t hat

VWhat

jails are

require security and so if you are just

reasonabl e expectation of privacy.

-- are you taking the position that

JUSTI CE SOTOVAYOR: All right.

the search --

i ssue?

MR. GOLDSTEIN: No, |I'm --

JUSTI CE SOTOVAYOR: -- that --

So are you

It's the purpose of

that's at

MR. GOLDSTEI N: No, it's the cl oseness of

it. There is not a problem 1| think, with the question

of 2,

3, 4,

or

5 feet. These searches al

Alderson Reporting Company

occur

in the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

same way, and that is the officer stands directly in
front of you. The testinmony here is 2 feet away. That
seens to be the common --

JUSTI CE SOTOVAYOR: |I'mstill unsure.

MR. GOLDSTEI N:  Yes.

JUSTI CE SOTOVAYOR: If it's okay to
shower --

MR. GOLDSTEI N:  Yes.

JUSTI CE SOTOVAYOR: -- and have an officer
wat ch you shower naked - -

MR. GOLDSTEI N:  Yes.

JUSTI CE SOTOVAYOR: -- what is the greater
intrusion is that you are standing 2-as opposed to 5
feet away?

MR. GOLDSTEIN:. 2 versus 10 feet away or
just generally observing the room This is exactly --

JUSTI CE SOTOVAYOR: That is a |ine that
doesn't make nuch sense to ne.

MR. GOLDSTEIN: Okay.

JUSTI CE SOTOMAYOR: Then let's go to the
next line, which is -- that's one kind of search.

MR. GOLDSTEI N:  Yeah.

JUSTI CE SOTOVAYOR: The second is | think
what sonme have called a visual cavity search.

MR. GOLDSTEIN:  Yes.

Alderson Reporting Company
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11
JUSTI CE SOTOVAYOR: \Whet her you are going to

have the individual open or expose private parts.

MR. GOLDSTEI N:  Yes.

JUSTI CE SOTOVAYOR: Can you make an argunent
that that is different than just a visual search?

MR. GOLDSTEIN:  You can. So |let ne just
say, let me try and close up ny answer to the question
of the 5 versus 10 feet and then turn imediately to
this visual body cavity search

Remenber, this is -- the Court will recall
that this is a reprise of the argument in the Safford
case, where the schools there argued that, well, there
I's an observation of these students i-n gym cl ass, they
shower together naked, they undress naked. And the
Court said it's quite different when you' re standing
right there | ooking over the student. And so that's
what inplicates a Fourth Amendnment right of privacy, and
the distinction did make sense.

As to your question, yes, there is a
material difference, we think, although we think both
shoul d be covered by our rule. But a visual body cavity
i nspection as occurred in the Essex facility here, where
you require soneone to bend over and cough, which is
what the testinmony is in this case --

JUSTI CE G NSBURG One, not the other?

Alderson Reporting Company
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MR. GOLDSTEI N: That's correct.

-- that after the second jail had a slightly
di fferent search protocol, in which the testinony is
that he was required to bend over and cough and expose
his anus for inspection, and the Respondents thensel ves
regard that as a nore significant intrusion and they
apply a reasonabl e suspicion standard thensel ves to that

JUSTI CE SCALIA: M. Goldstein, what -- what
you propose i s reasonabl e enough, | suppose, and sone
States could adopt that kind of a protocol instead of
what they have. But what you are asserting is that the
Fourth Amendnent prohibits them from-adopting it, and
the obstacle | see is that at the tinme the Fourth
Amendment was adopted, this -- this was standard
practice, to strip search people who were admtted to
prisons. So how could it be deemed an unreasonabl e
i nvasi on of privacy when it -- when it was done all the
time and nobody thought it was unconstitutional?

MR. GOLDSTEIN: We don't believe that the
prem se is correct. |If you read history differently
than me, I'mnot going to be able to persuade you. But
our understandi ng of the history is that the cl osest
they can cone to is two things: First, that people were

strip searched upon arrest, and that certainly is not

Alderson Reporting Company
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13

the rul e under the Fourth Amendnment; and that in certain
jails at the time of the founding other inmates in a
process of ablution which, as alnost kind of a ritual

cl eansing, would strip search new inmates. It had
nothing to do with the jail officials thenmselves or
trying to intercept contraband.

JUSTI CE SCALI A: That is sonmehow | ess of an
I ntrusion on your privacy, to be naked in front of a
whol e bunch of inmates, rather than one jail official
i nspecting?

MR. GOLDSTEIN: Well, first, it wasn't a
nearly -- the nearly uniformpractice that | think your
question assunes. And it's just a di-fferent kettle of
fish entirely, that -- we don't believe, obviously, that
that historical |esson obtains today that the prisoners

can strip search new i nmates, new arrestees as they cone

in.

| do agree with the basic prem se of your
question that it's -- our position can't just be that,
hey, |'ve got a reasonable rule. | do have to in,

either under the terms of Bell v. WIfish or

Turner v. Safley, establish that this is an exaggerated
response, that this is nmuch nore, materially nore than
I's necessary to acconplish their goals.

JUSTI CE G NSBURG But |l ess intrusive than

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

the one, than the search in Bell v. Wl fish, which
i nvol ved pretrial detainees?

MR. GOLDSTEI N: No, Justice G nsburg, we
di sagree with that. At |least as to the second search,
we think that there is no difference between the degree
of intrusion here and in Bell. But there is another
significant reason not just in the nature of the search,
but a big difference between this case and Bell is that
the inmates in that case nade a voluntary choice. They
deci ded to have the contact visit that was --

JUSTI CE GINSBURG:. Do we know if the
pretrial detainees in Bell were also inspected on entry
into the facility?

MR. GOLDSTEIN: We do not. | tried
everything | could to check the record of that case and
there was no record of an adm ssion strip search at the
MCC at the tinme.

CHI EF JUSTI CE ROBERTS: Counsel, is there --
there's a distinction between the sinple strip search
and the visual body cavity search. You say that they
apply reasonabl e suspicion standard to the visual body
cavity search

MR. GOLDSTEI N:  Yes.

CHI EF JUSTI CE ROBERTS: So is the visual

cavity search therefore off the table?

Alderson Reporting Company
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15
MR. GOLDSTEI N: No, it is not. We cont end

that the Fourth Amendnment prohibited the visual body
cavity search at the Essex facility. So --

CHI EF JUSTI CE ROBERTS: Ri ght, right. But
you woul d say that they had to have a reasonable
articul abl e suspicion before they could do that?

MR. GOLDSTEIN: We say that under their
witten policy they should have, but they didn't. The
Burlington County -- the only evidence about a
concl usion of the jail about reasonable suspicion is
that the Burlington county intake officer filled out a
form saying there is no reasonabl e suspicion here. And
Essex | don't believe contends that there was reasonable
suspicion to engage in a visual body cavity search.
They deny, as a matter of fact, that it happened.

CH EF JUSTI CE ROBERTS: So -- sO you see a
di stinction between what they actually do and the
witten policy.

MR. GOLDSTEIN: | -- 1 do with respect to
t he Essex -- | apologize -- no. \What happened here is
that Essex after this search occurred, and this is
described in the Essex brief in opposition, in case you
want to look at it later, at 3 in note 1 -- Essex after
the search in this case changed its policy. W were

deni ed an injunction going forward under L.A. v. Lyons,

Alderson Reporting Company
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16
SO we -- it's just a question of damages for the search
that occurred at the tinme under their old policy.
JUSTICE ALITO |'m confused about your --
JUSTI CE KAGAN: Could I --
JUSTICE ALITO. -- your position. Suppose a

jurisdiction has the policy of requiring every inmate
who is arrested and is going to be held in custody to
di srobe and take a shower and apply nedication for the
prevention of the spread of lice and is observed while
this is taking place from some distance by a corrections
officer, let's say 10 feet away. |Is that -- does that
require a reasonabl e suspicion?

MR. GOLDSTEIN: It does not. The -- and --
and --

JUSTICE ALITO. So your -- your only concern
I's searches that go further than that.

MR. GOLDSTEIN:. That's exactly right. The
very close inspection of the individual's genitals,
whi ch can occur absolutely so long as there is sone
m ni mal | evel of suspicion that's created.

| do want to return to Justice Kennedy's
concern about dignitary interests here and whet her
drawi ng any sort --

JUSTICE ALITG Could I just follow up on

that? 1s there a dispute of fact as to whet her anything

Alderson Reporting Company
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17

beyond that occurred in Burlington County?

MR. GOLDSTEIN: In Burlington County, there
I's a dispute about the so-called genital lift, whether
M. Florence was required to lift his genitals or not.
There is no dispute that he was required directly in
front of an officer to strip naked, despite the officer
havi ng made a finding, which is on page 390 of the joint
appendi x, that there was no reasonabl e suspicion to
conduct a strip search. That is the only factua
di spute --

JUSTI CE SOTOVAYOR: Counsel --

MR. GOLDSTEIN: -- in the entire case.

JUSTI CE SOTOVAYOR: Could you clarify two
points for me? The first is, was he admtted into the
general popul ation at Burlington?

MR. GOLDSTEIN: The record is not entirely
clear. What the record says is that for the first few
days of his stay -- renmenber, he inexplicably was kept
for 6 days. For the first several days, he was kept in
a cell with only one other inmate, or possibly two, and
one tinme he had lunch with other people. |In Essex, he
was admtted to the general popul ation.

JUSTI CE SOTOMAYOR: The prior charge agai nst
your client was the use -- involved the use of a deadly

weapon. Assum ng the prison knew this, wouldn't that
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18

provi de the reasonabl e suspicion that you argue was
m ssi ng?
MR. GOLDSTEI N:  No, because it
depends because of the breadth of the phrase "possession
of a deadly weapon,"” as this case illustrates. The
record shows that the possession of the deadly weapon --
and that's why this charge was not pursued by the
State -- is -- was that he was pulled over at a traffic
stop and he drove away. The deadly weapon is the car --
JUSTI CE SOTOVAYOR: So now you are -- you
are feeding into your adversary's argunent that what you
are asking the police to do on intake, or the

corrections facility on intake, is to investigate in

that fine detail? They can't even | ook at the rap sheet

MR. GOLDSTEIN: No --

JUSTI CE SOTOVAYOR: -- and see use of a
deadly weapon and say, ah, this guy could be dangerous?

MR. GOLDSTEI N: No, Justice Sotomayor. The
rap sheet does not contain that charge. What the rap
sheet does show, and we are perfectly fine with them
| ooking at the rap sheet -- the rap sheet, and it's in
the joint appendix -- the rap sheet says that he had a
single charge, he pleaded guilty, he got a term of

probation. There is nothing about that the jail would
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19

have had any information suggesting that he had sone
charge involving a deadly weapon. And that's why they
thensel ves certified that there was no reasonable
suspicion --

JUSTI CE KENNEDY: Well, is the rap sheet
al ways avail able imediately? | thought it was rather
conmon -- correct me if I"'mwong; it's based on
practice sone years ago -- that it -- it would take
maybe 24 hours, 48 hours for the wiretap -- for the wire
services and the Internet to -- to report that he's

want ed for questioning for sone very, very serious crine
in some other State?

| think -- in my practice at |least -- county
jails were nmuch nore dangerous than penitentiaries,
because you don't know who these people are. You arrest
themfor traffic and they may be sone serial killer
You do not know.

MR. GOLDSTEIN: Sure. First, that is not
the view of the jails in this case. Renenber, they
apply a reasonabl e suspicion standard. They did not
find any concern in their own policies -- neither does
the Marshals Service, ICE, with this prospect of sone
pri or offense.

As to what the rule is, and how common it is

and whether this works in practice, the jails here did
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| ook himup in the New Jersey Crimnal Justice

I nformati on System That's in the record. They are
required by New Jersey law to do that. |It's a -- every
single one of these jails has conputer access to the
NJCJIS, and also to the NCIC, they just type in his

I dentifying information.

They were able to pull himup w thout any
difficulty, and they have not conpl ained that they
didn't have enough information about him They filled
out a formsaying there is no reasonabl e suspicion here.
And renmenber, our rule only operates in a system
Justice Kennedy, in which the jail does have enough
I nformation. When -- our point is this: |If the jail
has the facts, as it did here, to affirmatively
determ ne that there is no reasonabl e suspicion, which
I's what they decided about M. Florence, then it is an
extraordi nary intrusion on dignity and autonomnmy to strip
hi m naked when they have no reason to do so.

CHI EF JUSTI CE ROBERTS: Counsel -- -

counsel, ny understanding of the statistics -- and
correct me if I'"'mwong -- is that they get about 70 new
peopl e going through this process a day. 1|s there

anything in the record about how much additional tinme it
woul d require to | ook at each one, to | ook at their

record, to determ ne which category they should fall
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into, to strip search or not, as opposed to having a
bl anket rul e?

MR. GOLDSTEIN: Sure. There is because they
do this already. They -- it is not an adm nistrative
problem They apply our rule today. Renenber,

M. Chief Justice, when he arrived at the Burlington
County Jail, they did an assessnment of him and

determ ned that there was no reasonabl e suspicion. The
jails in this case did pull up his prior crimna

hi story, and they have no problem doing that. They
apply our standard today. It is not a difficult one.

But - -

JUSTI CE SCALIA: M. CGoldstein, you have
acknow edged that we -- we have held that when you have
visitors, you nmay be stripped -- strip searched after
the visit, and the sanme kind of close exam nation that
you object to here. Now, your explanation why that is
okay is that that is voluntary --

MR. GOLDSTEIN: | have two expl anations --

JUSTI CE SCALI A: That you don't have to have
visitors. Can you really condition your -- your -- your
havi ng visitors on your waiver of your Fourth Amendment
ri ghts?

MR. GOLDSTEIN: Yes. Block establishes that

you have no right whatsoever to have contact visits, so
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under Schneckl oth v. Bustanonte, of course, you can say
| voluntarily relinquish my Fourth Amendnent right in
exchange for this privilege. But | have a second --

JUSTI CE SCALI A: Are -- are you sure about

t hat ?

MR. GOLDSTEI N: Il --

JUSTI CE SCALI A:  You can -- you can
condition certain -- certain privileges upon a waiver
of -- of constitutional privileges?

MR. GOLDSTEIN: Yes, | believe that
that's -- | think that's a fair statenent of the | aw

| do have a second point, though. And that
I's that the principal reason underlying
Bell v. Wil fish's holding that those searches were
reasonable is that it was essential to deter smnuggling,
and that deterrence rationale has nuch nore of an
attenuated relationship to this case.

Remenber that the inmate in that case was
havi ng a pl anned neeting with sonmeone, and the
representation of the governnent is that our problemis
I f you plan to have sonebody cone visit you and you are
going to have a contact visit, you can plan for themto
try and sneak sonething to you. This Court has set --

JUSTI CE KAGAN: M. Col dstein, there of

course were guards there who were watching the visits.
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And as | understand that case, there was really no
enpi rical evidence that snuggling cane about as a result
of these visits.

MR. GOLDSTEIN: Well, can | just read to you
what the Court said about that, just so -- the Court did
have a slightly different take, | think. And this is
from page 559 of -- of the Court's opinion: "That there
has been only one instance where an MCC i nmate was
di scovered attenmpting to smuggl e contraband into the
institution on this person nay be nore a testanment to
the effectiveness of the search technique as a deterrent
than to any lack of interest on the part of the inmtes
to secrete and inport such itens when the opportunity
ari ses.”

And our point is that that -- when you have
an unexpected arrest here -- renmenber, M. Florence
showed t he paperwork that he was not wanted for arrest.
And that's going to be generally true in all kinds of
traffic stops and the like --

JUSTI CE BREYER: Well, which is it you're
doing? | mean, | imgine -- | thought you were saying
you al ways need a reasonabl e suspicion, so | imagine a
case where the person is going to be arrested, put into
the general prison population, there is a warrant out

agai nst him for second-degree nurder, and the policenan
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stopping himfor a traffic offense arrests him because
he knows he is wanted on a warrant in another place, and
the jail has a policy that says when you're -- cone in
here because of second-degree nurder, we strip search.
Okay? Can they do that under your rule or not?

MR. GOLDSTEI N:  Yes.

JUSTI CE BREYER: That's all they know.

MR. GOLDSTEIN: Yes. That's reasonable
suspi ci on.

JUSTI CE BREYER: Then you do not want to --
then you are not saying it always has to be reasonable
suspi ci on.

MR. GOLDSTEIN: It's just a debate about
words. We think that is reasonabl e suspicion

JUSTI CE BREYER: ©Oh, all right. That isn't
hel pi ng ne.

MR, GOLDSTEIN: |'m sorry.

JUSTI CE BREYER: What helps ne is to know
what the category of things is that the jail in your
opinion is going to have to look into the
characteristics of this individual person, and when |
| ook at the ABA, they tal ked about m nor arrests.

MR. GOLDSTEI N:  Yes.

JUSTI CE BREYER: And when | | ook at sone of

the cases, there is a long list, |ike violence, drugs,
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and so forth, where you don't have to, where you can
just use the general fact that he was arrested --
MR. GOLDSTEIN: Ri ght.
JUSTI CE BREYER: -- for the thing. But there

are other ones, mnor ones, where you do. So what is
your rule on that?

MR. GOLDSTEIN: Qur rule that we would
expect is that, with respect to m nor offenders, that's
when you assess --

JUSTI CE BREYER: Ckay. Then the next
question which we'll get --

MR. GOLDSTEI N:  Yes.

JUSTI CE BREYER: -- who i-s a m nor offender
and how do you adm ni ster that rule?

MR. GOLDSTEIN:. Okay. | think that is a
great question for them because that's their rule.
They have a rule that says for m nor offender that you
have to have reasonabl e suspicion to search for
cont raband.

JUSTI CE GI NSBURG. But you are trying to
state the constitutional rule, and you keep talking
about what is their rule, and we are trying to find out
what are the limts --

MR. GOLDSTEI N:  Yes.

JUSTI CE G NSBURG -- of the rule, and |
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t hi nk you' ve already qualified what you said opening.
Openi ng, you said reasonable suspicion is the rule for
everyone, the felon as well as the mnor offenders. Now
you seemto be saying, well, this case involves only

m nor offenders, so let's |limt it to that. That's what
| thought you were saying now.

MR. GOLDSTEIN: Yes, that's right. Because
this case only involves mnor offenders, we have
articulated a rule with respect to m nor offenders.

JUSTI CE BREYER: | nean, that of course --

MR. GOLDSTEIN: Okay.

JUSTI CE BREYER: -- unfortunately, |'m
asking you and not them and -- and i-t's the sane
questi on.

MR. GOLDSTEIN: Okay. Sure.

JUSTI CE BREYER: How do you want us to wite
this so that jail personnel all over the country --

MR. GOLDSTEI N:  Yes.

JUSTI CE BREYER: -- have to be able to
follow it and know exactly what they are supposed to do.

MR. GOLDSTEIN: For 3 decades the rule that
was articul ated by the Federal courts and applied
w thout difficulty is one that says for m nor offenses.
When that was applied in practice it was basically done

at a felony versus m sdeneanor line. The court accepted
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that if you are -- the courts accepted that if you are
suspected of a nmore serious offense, then for

adm ni strative reasons and because we just think you
m ght be engaged in nmore crimnality, then you don't
have to have any individualized i nquiry whatsoever.

JUSTI CE SCALI A: | can understand that -- |
can understand that for cavity searches, but -- but why
for the search to see if -- if the person has any fl eas
or cooties or, you know, any -- any other conmuni cabl e
di sease before he is put into the general popul ation?
Are -- are felons nore likely to have those than
non-f el ons?

MR. GOLDSTEIN: No, they-.are not.

JUSTI CE SCALIA: So that |ine makes no sense
for -- for that aspect of the search which is -- is just
we want to nmake sure that we have a clean prison.

MR. GOLDSTEIN: That is not correct. That
aspect -- what the testinony in this case establishes is
that the jail guards allow any sort of nedical rationale
for the search to be conducted by medi cal personnel, not
by the guards thenselves. AlIl these inmates are
exam ned by a nedical person, a nurse or the like, and
t hey are responsible for -- for --

JUSTI CE SCALIA: And that -- that's where

t he Fourth Amendnent invasion of privacy line is to be
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drawn? If you' re exam ned cl ose up by soneone who has a
medi cal degree, it's okay? And on the other hand, if
It's someone who does not have a nedical degree, it's
not okay?

MR. GOLDSTEIN: That is correct.

JUSTI CE SCALI A: That can't be the |line as
to whether your privacy is being invaded.

MR. GOLDSTEIN: It -- it can be the line and
it is the line that has been accepted for decades.

JUSTI CE KENNEDY: But -- but you -- you
woul d have to --

JUSTI CE GINSBURG. -- dividing line?

JUSTI CE KENNEDY: -- keep the person in
custody, say, for 24, 48 hours until the nedical
personnel could cone. Do you have 24-hour medica
personnel for intakes that are 2 in the norning?

MR. GOLDSTEIN: Yes. The intake process,
the testinony is that --

JUSTI CE GI NSBURG. But they are --

JUSTI CE KENNEDY: You are -- you are telling
us that every county jail in -- in the United States has
medi cal personnel on duty 24 hours a day ready to do a
-- a search?

MR. GOLDSTEIN: No, | apol ogize,

Justice Kennedy. I'mtelling you what is in the record
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in this case. And that is --

JUSTI CE BREYER: \What you said before was 2
feet is too close, but 5 feet is okay. Are you sticking
with that?

MR. GOLDSTEIN: Justice Breyer, |'m saying
that a close inspection which is intended to exam ne the
person's individual --

JUSTI CE BREYER:  Yes.

MR. GOLDSTEIN: -- genitals, and whether
it's at 2 feet or 4 feet | don't think is the rel evant
l'ine.

If I could nmake one point, and then reserve

t he remai nder of ny tinme, would that ---

JUSTI CE GI NSBURG. Made | just ask, on your
medi cal personnel, children in school get inspected for
-- for head lice, prisoners for body lice. You don't
need a doctor to do that?

MR. GOLDSTEIN: No, that's right, but if
that is right, what happens is that nedical
professionals are the people who are assigned that
responsibility. That's the testinony in this case. The
only last point that I wanted to make is --

JUSTI CE G NSBURG: But that's not
constitutionally required.

MR. GOLDSTEIN. | -- 1 agree. That --
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JUSTI CE GINSBURG: So that's another thing

that -- that you don't need to -- to -- they can inspect
for body lice, and that's - that's okay?

MR. GOLDSTEIN: If that's what they're
doing, | think that that is okay. The courts have said
that that is not itself a -- because of the prospect of
handl i ng that problem w th shanmpoo, which is what these
jails do, that that's not a sufficient -- a sufficient
justification to require the person to strip naked.

The only other point that | did want to nmake
Is that this is the rule, not just at Burlington and
Essex, but also of the U S. Marshal Service, which has
t he intake of 220,000 inmates every year, and al so of
t he Bureau of Inmgration Custons Enforcenent, which
i nt akes 384, 000 a year.

JUSTI CE GI NSBURG: But the governnment tells
us that that's true only if they don't put the arrestee
i n the general popul ation.

MR. GOLDSTEIN: That's not correct. That is
only the policy of the U S. Bureau of Prisons, which has
an i ntake of m nor offenders of only a few thousand
people a year. For the Marshals Service and for |CE,
whi ch have a conbi ned 600, 000 peopl e every year, they do
not have that separate housing rule.

If I could reserve the remni nder of my tine.
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CHI EF JUSTI CE ROBERTS: We will give you
rebuttal tinme, but maybe just to be clear --

MR. GOLDSTEI N:  Yes.

CHI EF JUSTI CE ROBERTS: -- You don't -- do
you or do you not have an objection to the superseding
ECCF policy?

MR. GOLDSTEIN. W -- if the -- we do,
because they still have to stand naked directly in front

of the correctional officer under the superseding
policy. \What the superseding policy is, which is
Burlington's policy throughout this, is that they wl]l
not search the person for contraband, which is their
supposed i nterest here, for contraband, in the absence
of reasonabl e suspi ci on.

Both jails at the time of this search and
also noww Il still require the person to strip naked,
supposedly for contraband, even though their own policy
says we won't search for -- we won't engage in the depth
of search that is required, we won't | ook at the anus,
we won't ook in the person's nmouth, in the absence of
reasonabl e suspi ci on.

CHI EF JUSTI CE ROBERTS: That is the current
policy?

MR. GOLDSTEIN: That is the current policy.

CHI EF JUSTI CE ROBERTS: And you have no
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problemw th that.
MR. GOLDSTEIN: We do have --
CHI EF JUSTI CE ROBERTS: | nean, you have no

problemw th the reasonable, articul able suspicion
aspect of the body cavity search.

MR. GOLDSTEIN: That's correct.

CHI EF JUSTI CE ROBERTS: GCkay. And with
respect to the sinple strip search --

MR. GOLDSTEI N:  Yes.

CHI EF JUSTI CE ROBERTS: -- your only
objection is that the guard is too close to the inmate?

MR. GOLDSTEIN: That's right.

CHI EF JUSTI CE ROBERTS: Gkay. Thank you.

M. Phillips.

ORAL ARGUMENT OF CARTER G. PHI LLI PS
ON BEHALF OF THE RESPONDENTS

MR. PHILLIPS: Thank you, M. Chief Justice,
and may it please the Court:

| -- 1 actually appreciate the clarification
t hat your questions brought to this case, because |
think there is a bit of confusion that | would like to
try to clear up, although ny -- ny coll eague's novenent
in ternms of answering sone of the questions left nme a
little bit perplexed as to exactly what the nature of

their clainms are.
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The -- the first question that it seens to
me the Court should focus on is what policy is at issue
here. And obviously, since the class certification
deals with one set of issues and the plaintiff's clains
deem wi t h anot her set of issues, | think you have to be
careful .

| think you have to focus on the policies
that existed in 2005. That was the basis on which he
was in fact searched under these circunstances. And the
policy in Burlington was that -- was primarily ai ned,
frankly, at health and tattoos, and the policy at Essex
was ainmed primarily at contraband and then secondarily
at tattoos and heal th.

And the policy at Burlington was |argely
a -- you come into prison, you give up your clothes,

t hey | ook through your clothes, you take a shower, they
exam ne you fairly cursorily, but |ook at you, and then
gi ve you prison garb and nove al ong your way.

CHI EF JUSTICE ROBERTS: I'msorry. |Is the
shower and | ook at you cursorily, are those separate
things? O is it during the shower?

MR. PHILLIPS: It -- it's before or during.

CHI EF JUSTI CE ROBERTS: Because your friend
pl aces a | ot of significance on how cl ose the

exam nation is.
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MR. PHI LLI PS: Ri ght .

CHI EF JUSTI CE ROBERTS: So under that policy
how cl ose was the exam nation?

MR. PHILLIPS: Yes. It alnost certainly
woul d have been about an arm s | ength, because at that
-- | nmean, the problemis if you ar exchangi ng cl ot hes
with somebody, you are handi ng them cl ot hes to change
into, it is sort of hard to be longer than arm s | ength
and actually get the clothes into his hand. So that --

JUSTI CE SCALI A: Two arnms' lengths. | nmean,
he could reach out, right?

MR. PHILLIPS: Okay. Two arns' | engths.

(Laughter.)

CHI EF JUSTI CE ROBERTS: Well, that's not
right. They could take --

MR. PHI LLI PS: But I'm not --

CHI EF JUSTI CE ROBERTS: That's not right.
You could take the clothes off, put themin a bin --

MR. PHI LLI PS: Ri ght .

CHI EF JUSTI CE ROBERTS: The person exam nes
t he bin.

MR. PHILLIPS: Right. And that's actually
what they do in Essex. |In Essex, they do it that way.
The difference between Essex is that Essex in fact does

have -- part of the problemis term nol ogical, al
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right. You know, Burlington is basically a body visual
observation, and the district court said that's
unconstitutional, that just observing at all is
unconsti tutional .

To sone extent it seens to ne ny -- ny
friend here has given up that part of the district
court's decision, which clearly the court of appeals to
the extent it reversed that part ought to be affirnmed on
t hat ground al one.

JUSTI CE BREYER: Vi sual observation for nore
than 2 feet, or less than 2 feet?

MR. PHILLIPS: Right, although that -- that
was not the district court's theory. - The district court
didn't say 2 to 3 feet.

JUSTI CE BREYER: \What happened? Do we know?
Was it within 2 feet or not within 2 feet?

MR. PHILLIPS: Well, it depends on whose
version of it.

JUSTI CE BREYER: Do you know?

MR. PHILLIPS: You have to renmenber, the
district court granted summry judgnent to the plaintiff
in this case, so you would have to -- you would have to
Interpret -- you would have to give us the benefit of
the interpretation, which was that it was nore than 2

f eet.
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But the court of appeals reversed, of
course, without regard to that, because the court of
appeals said, look, if you -- if you apply this Court's
decision in Bell v. Wlfish, it doesn't matter, because
you can engage in a nmuch nore intrusive true body cavity
search, which frankly is nore intrusive than even what
Essex County does in this case, because he wasn't asked
to bend over and to -- and to have a body cavity anal
search. What he was asked to do was to squat and cough,
in the event that -- because ordinarily that will cause
the contraband then to fall out, and you can -- and you
can catch it under those circunstances.

So thisis -- that's -- that's sort of the
context in which this issue cones up.

JUSTI CE KAGAN. M. Phillips, if |I could
under st and your position, you think that there is no
reasonabl e suspicion even for that nmore intrusive body
cavity search, is that right.

MR. PHI LLIPS: That's correct, That's the
rule of |aw.

JUSTI CE KAGAN: And does it matter to you
whet her the person is being introduced into the general
prison popul ation, or would you also say that if the
person is not being introduced into the general prison

popul ati on? Do you still think that there is no
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reasonabl e suspi cion requirenment?

MR. PHILLIPS: | would say fromny
perspective, | think even -- even if they weren't going
to be admtted into the general prison population,
because the risks remain too substantial. But the truth

Is, I don't have to defend that argunent, because both
-- both of these jails admt their inmtes into the --
Into the general popul ation 99.9 percent of the tine.

JUSTI CE KAGAN: Woul d a manual search --

MR. PHILLIPS: So that's not a line we draw.

JUSTICE ALITGO Would you say that
regardl ess of the offense for which the person is
arrested? There have been sone stories in the news
recently about cities that have taken to arresting
people for traffic citations. Suppose someone is just
arrested because they have a lot of tickets for being
caught on speed caneras, let's say. That person can be
subjected to the searches that you are descri bing?

MR. PHILLIPS: Yes, Justice Alito. | think
t he basic principle we are asking for is that deference
to the jails and -- and to the adm nistrators of the
jails requires that this Court respect their judgnent
that you can't nmake a distinction based on that specific
i ndi vi dual ; that whether sonebody is a m nor offender or

a mpj or offender, one, is never all that clear in the
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first place; and two, isn't a basis on which to
di stinguish the risks that it poses to the --

JUSTI CE BREYER: Try the ABA. The ABA is
m nor offenses, not drugs, not violence, and there you
have to have reasonabl e suspicion. Now, |'ve read
through the briefs and | can't find a | ot of
contrabanders that were caught in that category. In
fact, ny law clerk thinks it's one out of 64,000 or
less. So -- so what is the justification for a rule to
avoi d reasonabl e suspicion in that category?

MR. PHILLIPS: If -- if you |ook at the
expert testinmony that was before the court in the
district court in this case, both the expert testinony
of the plaintiff and the expert testinony of the
defendant -- this is at 348a of the joint appendix, it
says "a greater presence of contraband anongst those
i ndi viduals that have m nor offenses.” That's his --
that's their expert's characterization, that m nor
of fenders bring in nore contraband than major offenders.
Qur experts said ni sdenmeanants can be nore dangerous and
nore likely to bring in contraband.

JUSTICE BREYER: It's a conclusion, and we
have a | ot of practical experience because different
States have different rules and San Franci sco canme in

with I think the toughest on your side, for your side.
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| just say, |ooking through that, it's very hard to find

sonebody who really was in this m nor offender category,
who really was found to have contraband. So what shoul d
| ook at to show that nmy initial reaction fromthe
qui ck reading is wong?

MR, PHILLIPS: Well, | --

JUSTI CE BREYER: Do | just say --

MR. PHILLIPS: -- | think you can go back to
Bell v. Wl fish, where this Court said that the fact
that there is not a | ot of contraband being found may be
a testament to the effectiveness of the deterrent.

JUSTI CE SOTOVAYOR: So why do we change the
policy? 1In Bell we found that the policy was
successful. Even though there were searches, contraband
still got in. So virtually every circuit in practice in
the Federal system have been follow ng this reasonable
suspicion for mnor crimes and they have been fairly
successful. So why do we change the constitutional rule
to let them do nore?

MR. PHILLIPS: Well, | think that --

JUSTI CE SOTOVAYOR: To invade nore.

MR. PHILLIPS: Well, I nean, | think first
of all anybody who thinks that the probl ens of
contraband are | ess serious today than they were in 1978

is -- is ignhoring reality.
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JUSTI CE SOTOVAYOR: | understand contraband

is serious. But nost of the studies point to it not
bei ng on intake, but comng in through guards, comng in
t hrough contact visits. The great cause today is that
from corrupt correction officials.

MR. PHILLIPS: Well, we can debate that.

But, Justice Sotomayor, it seenms to nme that the
fundanmental principle that ought to undergird the
entirety of the Court's analysis here comes out of
Turner v. Safley and that |ine of cases.

JUSTI CE SOTOVAYOR: Counsel, could I ask you
sonething just in ternms of your rule. | think your
brief says your rule is you are not entitled
constitutionally to any right of privacy in prison.

MR. PHI LLIPS: No.

JUSTI CE SOTOVAYOR: If that's the case, are
you saying that if the prisons decide on a nanual
search, every prisoner who cones in, correction officers
can manual |y check their cavities?

MR. PHILLIPS: No, Justice Sotomayor. No.

JUSTI CE SOTOVAYOR: So there is sone privacy
rule there?

MR. PHI LLIPS: | can be clear about this.

It seems to ne that Hudson v. Palnmer and the -- and the

hi story of the Fourth Anmendnent clearly suggest that
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there is no reasonabl e expectation of privacy of being
vi ewed naked in a prison. And therefore, the ordinary
Burl i ngton approach of having sonebody take a shower and
| ooki ng at himor her naked for tattoos and health and

i nci dental contraband, clearly constitutional, clearly
doesn't even raise a Fourth Amendnment issue.

When you get beyond that point and start to
begin the -- what Essex does, which is not a true anal
cavity search, but sinply an anal focus and genital
focus search, | think that is subject to the
Turner v. Safley and-or the Bell v. Wl fish standard.

JUSTI CE SOTOVAYOR: Can we go back to
Justice Alito's question? 1Isn't one-.of the factors that
we | ook at under the Fourth Amendnent reasonabl eness?
And shoul d we be thinking about the fact that nmany of
t hese people who are now being arrested are being put
i nto general populations or into jails, sometinmes not
just overnight but for |onger periods of time, like this
gentl eman, for 6 days before he sees a mmgi strate?
Shoul d we be considering a rule that basically says your
right to search sonmeone depends on whet her that
i ndi vidual has in fact been arrested for a crine that's
going to lead to jail time or not, whether that person's
been presented to a magistrate to see whether there is

in fact probable cause for the arrest and detention of
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this individual? 1 nean, there is sonmething unsettling
about permtting the police to arrest people for things,
i ke kids who are staying out after curfew with no

ot her, based on probably nothing el se.

MR, PHILLIPS: Justice Sotonmayor, | think
what is disturbing about this case is in fact that he
was arrested under circunstances in which he candidly
shoul dn't have been arrested as a matter of State |aw.
| understand that. But | think to change the
constitutional rule and to change the Turner v. Safley
and Bell v. Wl fish standards and ignore what the
underlying inquiry should be here, which is these
policies which apply across the board i npinge
constitutional protections, but neverthel ess represent
t he good faith judgnent of our jailers.

JUSTI CE SOTOVAYOR: But what are we doing
with the presunption of innocence? That's also a
constitutional right. And so shouldn't the degree to
which a search is permtted be conditioned in sonme way
on whether or not this person has been presented to a
magi strate?

MR. PHILLIPS: If you ask me the way | would
analyze it, | would -- if you want to adopt a different
set of standards about who ought to be arrested and who

ought to be taken to jail, that's fine. | understand
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t hat .

JUSTI CE SOTOVAYOR:  Sure.

MR. PHILLIPS: But | think once you are
tal ki ng about actually bringing sonmeone into the jail to
be adnmitted into the general population and what is
w t hout question one of the nost dangerous, nost risky
environnents, in that context | would hope that this
court, rather than asking individual jailers to nmake
deci sions on the basis of -- where they clearly will not
have the kind of information you are asking themto make
and where if they make a judgnment wrong in either
direction all it means is litigation. Either they --

CHI EF JUSTI CE ROBERTS: I+ thought -- |
t hought your friend said that is exactly what you do
with respect to the visual body cavity search,
reasonabl e articul abl e suspicion, under the new policy.

MR. PHILLIPS: That's what we do with a true
anal body cavity search. Wat we -- | nmean, we changed
the policy to be sure.

CHI EF JUSTI CE ROBERTS: Right.

MR. PHILLIPS: We changed the policy because
of litigation concerns.

CHI EF JUSTI CE ROBERTS: Well now, as |
understand it, with respect to --

MR. PHILLIPS: Liability concerns.
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CHI EF JUSTI CE ROBERTS: -- with respect to
vi sual body cavity searches, you require a particular
I ndi vi dual reason, right?

MR. PHI LLIPS: Yes.

CHI EF JUSTI CE ROBERTS: Okay. And you don't
require that with respect to sinple strip search?

MR. PHILLIPS: Right.

CHI EF JUSTI CE ROBERTS: Okay. So you agree
with your friend that the only thing at issue here is
how cl ose the guard is going to be to the individual who
you have no reasonable suspicion to think is different
from anybody el se during a sinple strip search?

MR, PHILLIPS: Well --

CHI EF JUSTI CE ROBERTS: You want -- he says
2 feet is too close, 5 feet or whatever is okay. You
want to go to 2 feet. You don't want to have to stand
back to 6 feet. That's all the case conmes down to?

MR. PHILLIPS: | don't -- well, you can
characterize it that way. But | think the better way to
t hink about it is that what Essex wants, what Essex
policy permtted it to do, was to exam ne the --

CHI EF JUSTI CE ROBERTS: |'m not interested
I n what Essex policy permtted it to do in the past. |
-- I"mlooking at the new policy, all right? Under the

new policy, you have reasonabl e articul able suspicion --
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MR. PHI LLI PS: Ri ght .
CHI EF JUSTI CE ROBERTS: -- for everything
except sinple strip search and observati on.
MR. PHILLIPS: Well, see, that's the
problem is that the |anguage there is different.
Because the -- the truth is that the line that the new
policy draws is between a true -- what | -- what | think

Bell v. Wbl fish was describing, where you ask the inmate
to bend over and expose his or her anus for a cavity
search. On that score, that's what -- we don't do that.
But we do, in fact, ask --

JUSTI CE SOTOVAYOR: M. Phillips --

CHI EF JUSTI CE ROBERTS: I'msorry. Could I
finish and find out what you do? You said we don't do
that. We do what?

MR. PHI LLIPS: Right. Wat we do is ask the
individual to lift his genitals and to squat and cough.

CHI EF JUSTI CE ROBERTS: Okay. So you do
nore than a sinple strip search

MR. PHILLIPS: Right, slightly nore than a
sinple --

JUSTI CE SCALI A: But -- but we've just
acknowl edged here --

MR. PHI LLI PS: But | don't think that is the

line to draw.
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JUSTI CE SCALI A: But there is still an -- an

i ssue in the case beyond the ordinary visual inspection,
and that is this, even though you have changed your
policy now --
MR. PHILLIPS: Right, we are still |iable.
JUSTI CE SCALI A: The question remains
whet her that change in policy was constitutionally
required, so that when -- when you treated the -- the
plaintiff in a different fashion under the old policy,

that was a violation of the Constitution.

Doesn't -- doesn't that question remain in
t he case?

MR. PHILLIPS: That question clearly renmains
in the case. [|'mnot --

JUSTI CE SCALI A: Ckay. So the -- we have to
consi der both, the pure visual and also the inspection
for contraband.

MR. PHILLIPS: Right.

And all I'"'m-- all I -- the only point I
have been trying to make here is that if you -- if you
| ook at the way the district court analyzed the case,
the district court split it up, and it's the basis of
the class distinction versus the --

JUSTI CE KENNEDY: Does the record or conmon

experience justify an argunment that if you have the
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person who's stopped just for a traffic ticket, but that
person is going to be in custody for five or six days,
t hat person m ght well prefer an institution where
everyone has been searched before he or she is put into
t he population with this?

MR. PHILLIPS: Justice Kennedy, there
actually is testinmony in the record fromthe warden
saying that in order to ensure everybody's safety, we

are better off with a blanket policy that says we are

going to engage in -- in some formof a search -- Essex
has a slightly nore intrusive one -- but it's al

desi gned to acconplish the same thing. It's not just
desi gned to ensure against contraband and -- and that --

it's designed to ensure that there isn't sonebody |ike
M. Florence who is going to end up bei ng poked or
ot herw se --

JUSTI CE BREYER: |s there any evidence -- |
count seven or eight States anyway that have sone
variation of the reasonable suspicion rule |ike what
they want -- roughly. |Is there any evidence at all that
i n those seven or eight States, there is nore contraband
bei ng smuggl ed in?

MR, PHILLIPS: Well, there is the testinony
in the record fromtheir expert, who said that in

Kentucky, there is today -- the single biggest problem
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i n Kentucky prisons and the biggest cause of death is
drug overdose, which suggests that there is a serious
contraband issue in Kentucky. Kentucky is in one of
those -- is one of those -- is inside one of the
circuits that has had a reasonabl e suspicion requirenent
as a constitutional matter forever

So | would say there yes, there is sone
evi dence fromwhich you could infer that it's worse now
than it was. But | would also ask the Court to rely on
its common sense and it its own -- what is essentially
took judicial notice of in Bell v. Wl fish and
Rut herford v. Black, which is this is a serious problem
and it is no |less a serious problemtoday than it was
nore than 30 years ago, when this Court --

JUSTICE GINSBURG. Are there any -- are
there any constitutional limts, in your view? You say
you didn't attenpt the kind of search that was done in
Bell v. Wlfish. |Is there any constitutional inpedi nent
to your doing so?

MR. PHILLIPS: | -- | don't believe that --
my position would be no, there isn't a constitutional
i npedi nent, but --

JUSTI CE G NSBURG. So there's no --

MR. PHILLIPS: The balance would tip in

favor of the -- of the institution under those
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circunstances. | do think -- obviously, there is a
limt between a nmanual physical body cavity search, and
that it seens to ne, yes, | think -- that would -- that
woul d be a very different bal ance of the equation, and
| -- | suspect | would be very hard pressed to just --
to convince five nmenbers of this Court that that's

t he --

JUSTI CE SCALIA: You -- you want us to wite
an opinion that applies only to squatting and coughi ng.
Is that it?

MR. PHI LLIPS: Well, you may want to wite
it slightly differently.

JUSTI CE SCALI A Yes.

(Laughter.)

MR. PHILLIPS: No, but what -- but what |
would really like is an opinion that recognizes that
deference to the prison and to their judgnent is what's
appropriate under these circunstances, and that extends
all the way to the Bell v. Wlfish line. The only

di fference being that I would like for the Court to

analyze it under Turner v. Safley, in which -- in which
the analysis is, is there -- you know, is there a
| ogi cal nexus between the rule that the -- that the

prisons have in preventing a problem and the answer is

yes, and are there reasonable alternatives. And there,
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the answer is no. |If the --

JUSTI CE G NSBURG. You are saying that they
can do the full -- as far as the Constitution is
concerned, all of these searches are perm ssible.

MR, PHILLIPS: All -- clearly, all of our
searches are perm ssible, and I would go --

JUSTICE GINSBURG: In Bell v. Wlfish --

MR. PH LLIPS: In Bell v. WIfish. Yes. |
think that's exactly the holding of Bell v. Wl fish.
Bell v. Wolfish was not tied in its opinion itself to
the fact that they --

JUSTI CE GI NSBURG. But they did -- they

didn't stress -- they didn't stress that there was a
visitor who could -- who could give the inmate
contraband. Bell v. Wl fish doesn't -- and | asked M.

Gol dstei n whet her we know whet her the pretrial detainees
in New York were searched that way on entry, and he said
there is nothing that shows one way or the other.

MR. PHI LLI PS: Ri ght . | think that's -- |1
think that's correct. W don't know. And of course,
part of -- part of the enpirical problemin -- in that
is that that facility had only been opened for four
nont hs anyway. So it was really going to be difficult,
if you were going to adopt the policy they had adopted

in Bell, to insist on some sort of enpirical proof --
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JUSTI CE KAGAN: The one significant

di fference between Bell and this case was that in Bell,
there was a real opportunity for people to plan, to
conspire together to bring in contraband. Here, you are
t al ki ng about sonebody who is arrested on the spot,
there is no opportunity for planning, for conspiracy
with respect to contraband, is there?
MR. PHILLIPS: No, but the policy itself --
may | answer the question?
The policy is ainmed at all people, not just
M. Florence, and if you aimit at all people, there are
peopl e who self-report who obviously have got an
opportunity to bring in contraband, and there are a | ot
of people who just get arrested and happen to have drugs
or something on them and rather than show those when
they are being stopped for a speeding ticket, wll
likely stick it in their pocket or put it sonewhere
el se.
Thank you, Your Honor.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Ms. Sahar sky?
ORAL ARGUMENT BY NI COLE A. SAHARSKY
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE
SUPPORTI NG THE RESPONDENTS

MS. SAHARSKY: M. Chief Justice, and may it
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pl ease the Court:

The searches at issue in Bell are very
simlar to the searches at issue in this case, and they
shoul d be upheld. | want to start with Justice Kagan's
gquestion. It is true that contact visits with Bell are
different froma person comng into the jail for the
first time, in that there m ght be a greater opportunity
for planning, but as one of the Justices pointed out,
there was | ess of an opportunity to actually get
contraband, the person coming in was going to be
searched, the inmate, as Justice Marshall pointed out,
was wearing a one-piece zip-up junper, and he was being
wat ched the entire tine.

The visit -- the contraband situation in
this case at intake, the person does have an
opportunity, even if they are not self-reporting,
knowi ng that they are going to be arrested. Protesters,
for exanple, who decide deliberately to get arrested.
They m ght be stopped by the police, they see the squad
car behind them They m ght have a gun or contraband in
their car and think hey, I'mgoing to put that on ny
person, | just need to get it sonewhere that is not
going to be found during a patdown search, and then
potentially they have the contraband with them

Al so, the process of going fromthe
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is not a quick one. The person typically goes, for
exanple, to a netropolitan police departnent -- that is
what happens here -- and the person would m x
potentially there in a holding cell with other
of f ender s.
If this Court for exanple adopted a rule
saying that m nor offenders would not be searched in a
way that other offenders would, | have no doubt that
there are sonme offenders in those circunstances, all on
the bus together to go to the general jail population,
who woul d give the stuff to the m nor offenders --
JUSTI CE G NSBURG. Then how do you get --

MS. SAHARSKY: To try to get themto bring

JUSTI CE GI NSBURG. That's not the Federal
rules, and by the way, the brief was really confusing.
When what -- when | read page 1, page 1 tells ne that
the BOP policy requires all incom ng pretrial detainees
to be subject to visual body cavity inspections. And
then it isn't until page 30 that | learn that there is
an exception, for the very category of arrestee that we
are tal king about here. That they are not subject to
body cavity inspections unless there is reasonable

suspicion that they are carrying contraband.
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That the m sdeneanor or civil contenpt
of fender is not subject.

MS. SAHARSKY: I'msorry if that was
confusing. The Bureau of Prisons policy is that a
prisoner will not be put in the general popul ation,
being allowed to mx with other offenders, unless he or
she has undergone the strip search --

JUSTI CE GI NSBURG: Yes, but | want to know
how people in this category are treated in the Federal
system As you -- you --

MS. SAHARSKY: The people --

JUSTI CE GI NSBURG. You reversed it. They --
t hose people are not subject to this- visual body cavity
sear ch.

MS. SAHARSKY: Those peopl e when they go
into the jail would be asked whether they are willing to
consent to this type of search. In nost cases, they do
consent. If they don't consent and there is not

reasonabl e suspicion, then they are not placed in the
general jail population; they are kept separate fromthe
other offenders. So it is the case, the rule that the
Third Circuit identified which is: A blanket policy

t hat anyone that's going to go into the general jail
popul ation and mx with everyone el se has to be strip

sear ched. That is the Federal Bureau of Prisons'
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policy. | should note that --

CH EF JUSTI CE ROBERTS: I'msorry. |'msure
I m ssed sonething. You say when they go in they are
asked: WIIl you consent to a nore intrusive body cavity
search and be put into the general population; or if you
don't, you don't have to be searched and we put you in
sone place else. Who consents to that?

MS. SAHARSKY: Well, the general jail
popul ati on has certain facilities, you know, conputer
facilities and others that you don't get when you are in
a cell by yourselves. As a practical matter this arises
very infrequently in the Federal system W are talking
about fewer than 1 percent of offenders.

And the question before the Court at this
point really is, you have before you a bl anket policy
saying we need to strip search everyone and is that
sonet hing that is unreasonable or irrational in the way
that the Court has considered its normal deference to
prison officials and I just -- | would like --

JUSTI CE KENNEDY: | wunderstand nost of the
general proposition that your side is advancing, but |
have to say, | was sonewhat surprised at the evidence,

t he anount of contraband that was di scovered and the
amount of weapons that was discovered that is in the

literature and citations was sonmewhat skinmpy. | thought
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there would be a stronger showing than | found in the
briefs.

MS. SAHARSKY: Well, there are not enpirica
studies of this type of information. Typically it
ari ses when there are incidents at a facility and
I nci dent reports are witten up. They are not published
regularly. There is not sone kind of |aboratory study
t hat you can do. The facilities have an incident that
they try to deal with. Sonetinmes it nakes the news.
Those are the things that we reported. | would hate for
the Court to think that there is not evidence of people
who committed -- mnor offenders in the record bringing
In very serious things into prisons jails.

| point you to footnote 15 in the
governnment's brief which tal ks about peopl e being

arrested for traffic offenses and snuggling pipes in

body cavities. 1'd point the Court to both experts in
this case cited by M. Phillips. [|'d point the Court to
the record in Bull, the San Francisco case.

JUSTI CE SOTOVAYOR: The issue has to be
certainly some m sdeneanor. Sonme people charged with
m sdeneanor crimes will try to snmuggle things in. The
I ssue is how many of them woul d not have been found on a
reasonabl e suspicion standard. | think Justice Breyer

said in the San Francisco study it appears only one.
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MS. SAHARSKY: | think that that is a very

hazardous thing for courts to do with 20/ 20 hindsight.
You know, the Court could | ook back at individual
of fenders and m ght have information --

JUSTI CE SOTOVAYOR: But we don't have 20/ 20.
We have how many years, 15 years since Bell where
pri sons have been applying the reasonabl e suspicion
standard. And the nobst you could nuster under that
standard is one exanple of a case where soneone has
entered? At some point enpirical evidence has to nmean
something in terns of us judging the question of
reasonabl eness.

MS. SAHARSKY: | agree wirth you, but what
|'"'m saying is that the individuals who are doing the
searches at issue have very limted information about
people. This is when you have people who are com ng
into the first -- the systemfor the first time. They
have had the nost contact with the outside world. You
have the | east amount of information about them In the
Federal system you don't know --

JUSTI CE SOTOVAYOR: | don't have a question
about that today. | knowit's bad to base your
judgnents on your own personal experiences. Wen | was
a prosecutor, it took sonetimes days to get a rap sheet.

| understand that that's no |longer the case today? That
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there virtually al nost al ways accessi ble by conputers
t oday?

MS. SAHARSKY: That nmay be true but it's not
the information that the people who do intake and are
doi ng the searches have. They do not have that
I nformation on their fingertips in the Federal system
They have nane, date of birth, and the offense the
person was charged with. They don't have anything el se.

And the question before the Court, if | may,
is whether there are reasons for a bl anket rule that
this Court should defer to, and | would say there are
sever al

First of all you cannot say that there are
sonme m nor offenders that don't pose a contraband ri sk.
They are docunented in the record. Second you have
I ndi vi dual s who are maki ng very qui ck determ nati on.
They have | arge nunbers of people to get through into
t he general prison population. They have very little
time, and if they guess wong, those m stakes can be
deadly. Third the rule needs to be --

JUSTI CE ALITO.  Suppose we accept the
Petitioner's concession that it is permssible to
requi re everybody who is arrested to di srobe and shower
under the observation of the corrections officer froma

certain distance. Now the question would becone: How
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many people who do that will still be able to snmuggle in
cont raband?

MS. SAHARSKY: Well there would be
contraband found that would be found in body cavities.
And we have docunented in this record and other records,
in our brief that there are folks who do that, and that
contraband is not found until they do these --

JUSTICE BREYER: That's ny -- that is ny
problem You -- | overstated the strength of your
evidence. | was just trying to throw it out, but I
understated it. San Francisco's point is really the 30
to 60 percent or sonme very high percentage of people who
conme in for mnor crinmes are high on-.drugs or have
been -- and there is just that footnote really which has
a few exanples. Definitely they are there in this
category. So would it be helpful if you included in the
excl uded part people who were high on drugs? You see,
so we give you the high on drugs people. It's the drug
of fense, and those who are high on drugs, and those -- |
nean is there a way of drawing this rule that we could
catch nost of the people --

MS. SAHARSKY: | think the fundanent al
question for the Court is who i s supposed to be doing
this line drawing. And you've said case after case

after case after case you are going to defer to the
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prison officials who have seen this stuff on the ground
day to day.

JUSTI CE BREYER: The sinplest thing for any
prison official is say do it for everybody.

MS. SAHARSKY: That's --

JUSTI CE BREYER: And so the fact they do it
for everybody and don't try to nake sone exclusion for
traffic violators or sonething m ght be consistent with
little or no evidence; it mght be consistent with sone.
That's why | keep looking for it.

MS. SAHARSKY: There are many good reasons
to have a policy to do it for everyone. It is easily --
easy to adm ni ster when you have | ots of people. It is
done for the protection of the people |ike Petitioner
who don't want to be knifed in the shower --

JUSTICE GINSBURG. |If there is so much sense
to the policy, why isn't the Federal policy? Before you
sai d because there aren't that many offenders. [|f there
were nore, then would there be -- would the Federal
policy change so that even people who are in on a
contenpt charge or a mnor crime --

MS. SAHARSKY: Yes. The Federal governnent
t hi nks that that blanket policy is a good one. It nade
one nodification to its policy in 2003 when the wei ght

of the circuits was against it. But again this is a
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policy that is done for everyone's protection. A point
that Justice Kennedy nade earlier is that there --

JUSTICE GINSBURG. |'msorry, | didn't
understand. You think the Feds think it's a good policy
to inspect everyone?

MS. SAHARSKY: Yes, to inspect everyone who
woul d be put in the general jail population. That the
Third Circuit's holding, and that is what we are
defending in this case. Because when you have a rule
that treats everyone the sane, you don't have fol ks that
are singled out. You don't have any security gaps. W
urge you to affirmthe judgnment fromthe court bel ow.

CHI EF JUSTI CE ROBERTS: That you, counsel.

M. Goldstein, take four m nutes.

REBUTTAL ARGUMENT BY THOVAS C. GOLDSTEI N

ON BEHALF OF THE PETI TI ONER

MR. GOLDSTEIN: Thank you, sir.

| have three points to make. The first is
that ny friend fromthe United States says defer to the
experts. But the point that the United States
consistently omts is that there are 600,000 of fenders
that go into the Federal system every year. | don't
understand the claimthat one -- this only involves 1
percent of Federal offenders.

The marshal service and | CE admt 600, 000
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of fenders every year under our standard. They are not
kept in separate housing. These are cited in our brief.
600, 000 people, is their expert judgnent, are subject to
a reasonabl e suspicion standard when they are admtted
to jail.

The second poi nt about nunbers,

Justice Breyer, there is a significant enpirical study,
and that is, the County of Orange case, the district
judge there did an unbelievable detailed job going

t hrough the record of 26,000 adm ssions into the system
and was able to identify only a single instance where
contraband woul d have gotten in under a reasonabl e
suspi ci on standard.

There is also evidence in this case, and the
evi dence, to ny surprise, that ny friends keep pointing
to, there is a nmenorandum from the Essex jail system
It's at page 70A to 71S of the Joint Appendi x.

And it tells you two really relevant things.
It says, every year they admt 25,175 people into this
jail, and that they only found 14 instances of
contraband. And they don't even nmake the claimthat
t hose 14 instances out of 25,000 would not have been
found under a reasonabl e suspicion standard. So you
have evidence in this record about this particular case.

Third, a couple of points have been nade
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about whether, Justice Breyer, you asked whether soneone
who is high on drugs. The uniformrule, and this is not
just the ABA but the expert standard of the Anmerican
Correctional Association, what they say is that
essentially -- alnmobst anything will do. Wat will not

anount to reasonabl e suspicion is when you have a m nor

of fender, and we do have -- There are 700, 000 people in
jail in the United States every year for m sdeneanor
of f enses.

There are a | ot of people who are having a
very significant intrusion on privacy and the expert
standard, the rule that was applied under
Bell v. Wl fish is when you have people who cone in on a
m nor offense, they don't have any drug history. They
are not high on drugs. There was no opportunity to hide
a weapon.

" m not sure where they think the gun is
going to be hidden that is not going to show up in the
very close manual pat down that they do of every one of
t hese people that isn't going to show up in --

JUSTICE ALITG | don't think you are really
arguing for an individualized reasonabl e suspicion
standard. | think you are arguing for a rule that draws
di stinctions based on categories that correspond only

per haps very roughly to reasonabl e suspicion.
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MR. GOLDSTEIN: Well, first, there are real
categories that are overinclusive in favor of the jails,
like if it's a serious offense or if they have any drug
history. And then on top of that, if there is any
i ndi vidualized basis that the jails can articulate, that
will do as well.

We are not saying that categorically people
w ||l be excluded from being searched. W are saying
that there are entire categories that is wll
automatically be searchable. W are just saying don't
throw the baby out with the bath water.

When sonmebody is pulled over |ike M.

FI orence and there's just -- it's |augh out |oud funny
to think he is smuggling in -- something into this jail;
that it's too nmuch of an intrusion to put himunder the
direct, you know, two feet away, |I'mgoing to | ook at
your genitals, as opposed to the ordinary intrusion of
saying we are going to oversee the showers.

There is no when it conmes to that group of
people. And there are a lot of themthat they represent
anything like a material threat of snuggling. And this
is a significant intrusion on individual privacy and
I ndi vidual dignity. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.
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(Wher eupon, at 11:05 a.m,

above-entitled matter was submtted.)
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